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I INTRODUCTION

In an unpublished, unanimous decision, the Court of Appeals,
Division III, affirmed the conviction of Keith Scribner on False Claims or
Proof and Attempted Theft in the'First Degree and dismissed a personal
restraint petition that was consolidated with the direct appeal. State v.
Scribner, No. 31792-7 consolidated with No. 32576-8 Slip Op
(Wash. Ct. App. July 16, 2015). See Appendix A. The Respondent, State
of Washington, opposes further review of the decision.

Scribner contends this Court should accept review to clarify
| ‘alleged confusion regarding the harmless error rule applicable in multiple-
act cases. To raise this issue to the fore, he mischaracterizes the record and
the Court of Appeals opinion. In fact, the Court of Appeals recognized that
because there was an election to prove a single act in this case, multiple-
act jurisprudence does not apply here. Thus, even if Scribner is correcf that
there remains confusion about the harmless error analysis in multiple-act
cases, this unpublished opinion that addresses the standard in dicta and in
a cursory manner is not the case in which to clarify the rule. Moreover,
Scribner overstates any claimed alleged confusion. This Court has already
clearly stated the harmless error analysis in multiple-act cases, and there is

no need for this Court’s review here.



IL ISSUES FOR REVIEW

This case is an appeal of a jury verdict. The issues presented by the
petition are not appropriate for review under the considerations of
RAP 13.4(b). If review were accepted, the issues would be:
1. Whether this Court should grant Scribner’s petition to review the
jury unanimity harmless error test where Scribner’s case did not involve
multiple acts, and where the Court of Appeals found no error and affirmed
his convictions on effective assistance of counsel grounds.
2. Whether Scribner received adequate assistance of counsel where
defense counsel did not object to admissible factual testimony regarding
why Scribner’s insurance claim was denied, and where such testimony did
not prejudice Scribner.
3. Whether Scribner’s personal restraint pétition was properly
dismissed where he failed to establish that the results of an MRI
performed two business days after he was sentenced constitutes “newly
discovered evidence” that could not by due diligence have been
discovered during the fifteen months his case was pending trial.

III. STATEMENT OF THE CASE

A. Facts Pertaining To Trial Testimony

In January 2009, a deck awning owned by Marilyn Warsinske

collapsed under the weight of snow. RP 990, 1057-58. Petitioner, Keith



Scribner, is Warsinske’s son. RP 935. Six months later, Warsinske called
her insurance company, Liberty Northwest, to make a claim for the
damaged awning. RP 376-77, 816. Thereafter, Scribner took over the
handling of the claim. RP 299, 301, 716, 848.

The collapsed awning was hand-built by the prior homeowner at a
cost of $300. RP 79-81. The deck was 356 square feet, and this awning
covered less than half the deck. RP 144. The purchase of this home closed
on September 1, 2008. RP 139. Four days after the home purchase closed
and four months before the awning even collgpsed, Scribner’s architect
drew up plans for a new awning covering the entire deck. RP 409-12.

On January 11, 2010, Scribner told insurance adjﬁsters Trevor
Evans and Ben Steele that the prior awning covered the entire deck.
RP 281-82. Evans knew the home was recently purchased, and that if an
appraisal was done it may include photos of the deck. In February 2010,
Evans asked Scribner if an appraisal was done and Scribner said one was
not done. RP 305-07; Ex. 73. A subsequent investigation revealed that
Scribner scheduled an appraisal on August 19, 2008, and met tﬁe appraiser
at the home to let him in on August 21, 2008. RP 131-34.

Scribner submitted a $203,000 construction bid to Liberty
Northwest to build a replacement awning covering the entire deck.

RP 856. Liberty Northwest located the prior homeowner who submitted



photos showing that the cheaply constructed $300 awning covered less
than half the deck. RP 545-51. This awning is pictured in Sfate’s exhibit 7,
attached as Appendix B. Based on Scribner’s misrepresentation regarding
the size of the prior awning, Liberty Northwest denied the claim. RP 740.
B. Facts Pertaining To Jury Instructions

Scribner was charged by Information with False Claims or Proof
and Attempted Theft in the First Degree, each allegedly committed from
July 31, 2009 (the date the insured made the claim) to October 13, 2010
(the date Liberty Northwest denied the claim). CP 1-3, 24-26."

Before closing, defense counsel requested a jury unanimity
instruction, arguing there were two acts which could form the basis of
each crime. Slip Op. at 4; RP 116. The first was Scribner’s
misrepresentation to Evans and Steele on January 11, 2010 regarding the
size of the prior awning. The second was Scribner’s statement to Evans in
February 2010 denying the existence of the appraisal. Slip Op. at 4;
RP 1027-28. In response, the trial court modified the “to convict”
instructions, instructions 8 and 12,% by replacing the charging period of
July 31, 2009 through October 13, 2010, with the singular date of January

11, 2010. Slip. Op. at 4; CP 133, 137. Defense counsel withdrew his

' A Corrected Information corrected a scrivener’s error, which changed the
insurance claim number from “Y08882975” to ““Y0882975.” CP 24-26.

? Instructions 8 and 12 are instructions which outline the elements of the crimes
and are commonly referred to as “to convict” instructions. CP 133, 137.



request for a unanimity instruction in light of the court’s modifications
specifying a singular date. RP 1142-43; CP 133, 137.

Defense counsel initially proposed instruction 15, a “to convict”
instruction for the uncharged crime of Theft in the First Degree. CP 140;
PR 1138-39. He later objected to instruction 15, on the ground that it
contained the original expanded charging period. /d. The trial court gave
instruction 15 over defense counsel’s objection. CP 140; RP 1140-41.

The jury never expressed any confusion related to instruction 15.
Instructions 8 and 12 correctly referenced the two charged crimes of False
Claims or Proof and Attempted Theft in the First Degree, and specifically
identified the alleged date of each crime as January 11, 2010. CP 133, 137.

The jury returned verdicts of “guilty” on each of the two verdict
forms provided to them. RP 1245-46, Appendices C, D. These verdiet
forms specifically referenced the two charged crimes of False Claims or
Proof in Count I and Attempted Theft in the First Degree in Count II, and
each charge was listed on the verdict form in all capital letters. /d.

IV. REASONS WHY REVIEW SHOULD BE DENIED
A. Scribner’s Petition To Review The Jury Unanimity Harmless
Error Test Should Be Denied Because His Case Did Not
Involve Multiple Acts, The Court Of Appeals Found No Error

And His Convictions Were Affirmed On The Basis Of Well-
Established Effective Assistance Of Counsel Case Law



1. Scribner’s case did not involve multiple acts

Scribner claims the Court of Appeals “acknowledged that there
were multiple acts alleged to constitute the basis for each count, but held
that any violation of the right to jury unanimity was harmless.” Pet. for
Rev. at 7. He further claims the Court of Appeals found that “the
prosécutor explicitly argued that each of several acts constituted attempted
theft first degree.” Id. Scribner’s petition misrepresents the basis of the
Court of Appeals opinion, and his assertion regarding the prosecutor’s
actions are contrary to the record. |

The Court of Appeals opinion does not support Scribner’s claim
that the court agreed with him that there were multiple acts. The Court of
Appeals, in its fact section, simply reiterated what defense counsel argued
at trial. Slip. Op. at 4. This mere recitation of facts does not suggest that
the Court of Appeals accepted this argument. Further, the Court of
Appeals never stated that the prosecutor “explicitly argued that each of
several acts” constituted either crime. Pet. for Rev. at 7. The record showé
that this claim too, falsely attributed to the Court of Appeals, is incorrect.

The prosecutor explained in closing argument how the crime of
False Claims or Proof was committed.

Count [ is charged in jury instruction number 8. ... The

heart of this case is elements one and two, which is that on
January 11th, 2010, the defendant presented or caused to be



presented a false or fraudulent claim or proof in support of
such claim. And that’s what he did here. He doesn’t file the
claim; his mother does. The proof in support of such a
claim is a statement about the size of the deck that he
makes to Mr. Evans and that he makes to Mr. Steele on
January 11th, 2010. RP 1164-65.
Next, the prosecutor explained how the crime of Attempted Theft
in the First Degree was committed.
This is an attempted theft. So you have a definition in your
jury instructions of substantial step. ... And here the
substantial step is, again, this act on January of 2010 of
misrepresenting the size of the prior awning. RP 1167-68.
Scribner’s assertion that the prosecutor argued that more
than one act constituted his crimes is contrary to the record.” All
arguments stemming from that incorrect assertion are likewise

unsubstantiated.

2. Scribner’s case was affirmed on the basis that he
received effective assistance of counsel

Scribner characterizes the issue on appeal as a multiple-act jury
unanimity case in order to argue that his case involves “a significant

question of law under the Constitution” that warrants review under

3 Defense counsel’s closing also made it clear that the basis
of the charges was Scribner’s January 11, 2010 misrepresentation
regarding the size of the prior awning. “If he’s going to make a
false claim, he’s got to offer false proof, and I ask you use your
collective experience and your collective minds to talk about, does
it make sense he’s going to make a false statement on January 1"
after giving all this stuff to them? RP 1226.



RAP 13.4(b)(3). His argument fails, because the Court of Appeals found
this was an ineffective assistance of counsel case, not a jury unanimity
case. “The issue is whether Mr. Scribner was denied effective assistance
of counsel based on instructional and evidentiary error.” Slip Op. at 5.

Scribner claimed instruction 15 prejudiced him, contending the
jury could have misread it to say “theft” instead of “attempted theft,” and
thereby based its verdicts on an improper date range.’” The Court of
Appeals rejected his claim that the jury could have been confused, noting
that the record showed the actual charges were mentioned repeatedly. Slip
Op. at 7. “[N]o reasonable possibility exists the jury convicted Mr. Scriber
of an uncharged crime; thus, Mr. Scribner cannot show prejudice. Without
this prong of an ineffective assistance of counsel claim, Mr. Scribner’s
claim fails." Slip Op. at 7, citing Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 80 L. Ed 674 (1984).

The Court of Appeals rejected Scribner’s claim that his case
involved multiple acts, finding there was no error because an election of a
specific act had occurred. Slip Op. at 9-10. The court added that even if an
election of a specified act had not occurred any error was harmless. Id.

The Court of Appeals’ reference to harmless error is dicta used to

* The evidentiary issues were two issues unrelated to the jury instruction issue.
3 Scribner’s argument pertains only to the attempted theft count as even he does
not argue that a jury could have misread instruction 15 to say “false claims or proof.”



emphasize that Scribner’s jury unanimity argument lacks merit. Scribner’s
attempt to reframe his case from one decided on ineffective assistance of
counsel grounds into a Constitutional claim worthy of review under
RAP 13.4(b)(3) should be rejected.

3. The Court of Appeals addressed and rejected
Scribner’s claim that Boyde v. California entitles him to
relief

Scribner also claims he is entitled to review because the Court of

Appeals did not address his reference to Boyde v. California, 494 U.S. 370
(1990) which he states stands for the proposition that “jury instructions are
constitutionally inadequate if ‘there is a reasonable likelihood that the jury
has applied the challenged instruction in a way’ that is unconstitutional.”
494 U.S. 370 (1990). Scribner’s challenge is without merit, because the
Court of Appeals found there was no reasonable possibility the jury
misapplied the jury instructions. Slip Op. at 7. In short, the lower court did

not ignore Scribner’s Boyde v. California argument, it simply rejected it.

4. There is no basis for this Court to review its jury
unanimity harmless error standard

a. A single sentence in State v. Camarillo, does not
merit this Court reviewing Scribner’s case

Scribner states the harmless error rule for jury unanimity cases is
“so hopelessly confused” that his petition for review meets all the criteria

in RAP 13.4(b). Scribner inflates any alleged confusion. Scribner claims



there are two harmless error rules for jury unanimity claims, and that the
Court of Appeals applied the wrong one. He claims “the first rulé” was
announced in State v. Petrich,® 101 Wn.2d 566, 683 P.2d 173 (1984), and
that the Court announced “a second rule” iﬁ State v. Kitchen,’ 110 Wn.2d
403, 756 P.2d 105 (1988). Scribner contends this second enunciation of
the harmless error rule in Kifchen is the correct rule. He contends the rule
enunciated in Kifchen replaced the rule announced in Petrich, and that any
‘mention of the language used in Petrich leads to confusion. Scribner
misapprehends these two cases. Kitchen did not announce a different rule.
Instead, the Kitchen Court explicitly stated it was simply “clarifying” the
hmless error standard applied in Petrich. Kitchen, 120 Wn.2d at 405-06.
Petrich has never been overturned or abrogated.

Scribner further claims this Court, in State v. Camarillo, 115
Wn.2d 60, 794 P.2d 850 (1990) was “confused” by what he characterizes
as two different harmless error rules. 115 Wn.2d 60, 794 P.2d 850 (1990).
He notes that the Camarillo Court, at times, used different language to
describe harmless error. Scribner’s argument is unpersuasive because this

Court explained that what Scribner claims are two different rules is in fact

¢ «“The error is harmless only if a rational trier of fact could have found each
incident groved beyond a reasonable doubt.” Petrich, 101 Wn.2d at 573.
“[The error will be deemed harmless only if no rational trier of fact could have
entertained a. reasonable doubt that each incident established the crime beyond a
reasonable doubt.” Kitchen, 110 Wn.2d at 406.

10



the same rule explained in two different ways. “Our task is to determine
whether a rational trier of fact could have a reasonable doubt as to whether
any of the incidents did not establish the crime. In other words, whether
the evidence of each incident established the crime beyond a reasonable
doubt.” Id. at 71. (emphasis added). Scribner’s semantic dissection of the
Camarillo Court’s decision does not warrant this Court revisiting the
harmless error rule.

b. This Court’s jury unanimity harmless error rule
was clearly enunciated in State v. Coleman, a
decision that was issued seventeen years after
State v. Camarillo and which cured any alleged

defect found in Camarillo
Even if this Court accepts Scribner’s claim that the Court of
Appeals misapprehended the harmless error rule by relying on this Court’s
1990 opinion in State v. Camarillo, 115 Wn.2d 60, 794 P.2d 850 (1990),
there is no basis upon which review should be accepted because this Court
clearly enunciated the haﬁnless error rule in its 2007 opinion in State v.
Coleman, 159 Wn.2d 509, 150 P.3d 1126 (2007). This Court issued State
v. Camarillo in 1990. 115 Wn.2d 60, 794 P.2d 850 (1990). In 2007, this
Court again applied the harmless error standard to a jury unanimity

challenge in State v. Coleman. 159 Wn.2d 509, 150 P.3d 1126 (2007). In

Coleman, this Court stated:

11



Where there is neither an election nor a unanimity
instruction in a multiple acts case, omission of the
unanimity instruction is presumed to result in prejudice. .

A conviction beset by this error will not be upheld unless

the error is harmless beyond a reasonable doubt. The

presumption of error is overcome only if no rational juror

could have a reasonable doubt as to any of the incidents

alleged. Coleman, 159 Wn.2d at 512, citing Kitchen, 110

Wn.2d at 411-12.

Coleman enunciated what Scribner characterizes as the “correct Kitchen
rule.” Scribner did not address Coleman in his petition.

Even if this Court accepts Scribner’s claim that the Camarillo
opinion was flawed any supposed confusion arising from that decision was
cured by this Court’s subsequent decision in State v. Coleman. 159 Wn.2d
509. Scribner’s convictions were affirmed in an unpublished opinion that
has no precedential authority. Any claimed misstatements by the Court of
Appeals in no way impacts the clarity with which the harmless error rule
was enunciated by this Court in State. Coleman, the controlling opinion
for future courts addressing this issue. Scribner’s petition to review an
unpublished opinion with no precedential authority should be denied.

c. The Court of Appeals found no error and its
passing reference to the harmless error rule does
not effect Scribner’s convictions

Scribner’s claim that the Court of Appeal misstated the harmless

error rule is irrelevant, because his case was not decided on harmless error

grounds. His challenge also fails because any claimed error was harmless

12



no matter how he frames the harmless error analysis. Here, Scribner
conceded in trial testimony that he told Evans and Steele the incorrect
awning size and that he told Evans there was no appraisal. RP 1090.
Scribner’s defense was that he did not remember the true size of the prior
awning, and did not remember that he was present when the appraiser he
hired came to the home to conduct the appraisal.
RP 1099-1100, 1108, 1112. If a defendant in a multiple- act case raises the
same defense for each act and the jury convicts, any claimed unanimity
error~ is harmless because if “the jury reasonably believed one incident
occurred, all the incidents must have occurred.” State v. Bobenhouse, 166
Wn.2d 881, 894, 214 P.3d 907 (2009) (citations omitted). Here, the Court
of Appeals found any perceived error harmless because “[a] rational juror
considering this evidence could solely conclude Mr. Scribner lied.” Slip.
Op. at 10. Scribner used the same defense for both acts so the jury’s belief
that he lied attaches to both acts. Therefore, any alleged error is harmless
regardless of how Scribner describes the harmless error test. ®
B. Scribner Received Adequate Assistanc.e' Of Counsel Where
Defense Counsel Did Not Object To Admissible Factual
Testimony Regarding Why Scribner’s .Insurance Claim Was

Denied, And Where Such Testimony Did Not Prejudice
Scribner

¥ Further, Scribner conviction for False Claims or Proof is not effected by his
claim that the jury could have misread instruction 15 to say “attempted theft” instead of
“theft.”

13



Scribner contends the Court of Appeals erred when it found that
his counsel was not ineffective for failing to object to 'testimony that.
Liberty Northwest denied the claim based on fraud. The Court of Appeals
concluded there was no error, because the testimony did not constitute
impermissible opinion testimony regarding guilt. Slip Op. at 13. Scribner
claims this Court should review this holding because it allegedly conflicts
with Warren v. Hart, 71 Wn.2d 512, 514, 429 P.2d 873 (1967) and State v.
Quaale, 182 Wn.2d 191, 193-95, 200, 340 P.3d 213 (2014). Scribner’s
argument is without merit because these cases are inapplicable to his case.

In Warren v. Hart this Court held that a police officer’s non-
issuance of a traffic citation was inadmissible in an action for damages
resulting from a car collision. Warren, 71 Wn.2d at 514. This Court also |
held that counsel committed misconduct in closing by referring to police
officers at the scene as “a little baby court” that had already conducted an
investigation and determined the defendant was not at fault. Id. at 517.

In State v. Quaale, this Court held inadmissible a trooper’s
testimony that based on the Horizontal Gaze Nystagmus (HGN) test alone
he had “no doubt” the defendant was impaired. Quaale, 182 Wn.2d at
198-99. This Court explained that the HGN test shows that a person

consumed intoxicants, but does not show how much was consumed. Id. By

14



testifying in absolute terms that the defendant was “impaired” the trooper
imputed a level of scientific certainty to the HGN that does not exist. /d.

Both cases concerned a police officer declaring a person’s guilt in
absolute terms based on his or her investigation and assessment of the
evidence. Warren, 71 Wn.2d at 517; Quaale, 182 Wn.2d at 198-99.
Scribner’s challenge fails because these cases about opinion testimony are
inapplicable to the Court of Appeals’ holding that Steele’s testimony was
a purely factual recitation of the chronology of events. Slip Op. at 13.
Moreover, the Court of Appeals found that Scribner failed to establish the
prejudice necessary to prevail on an ineffective assistance of counsel claim
because the “State’s overwhelming evidence showed Mr. Scribner filed a
false claim for a nonexistent deck cover[.]” Slip. Op. at 13.

Review under RAP 13.4(b) may be granted when a petitibner
shows that a lower court’s decision conflicts with existing case law. The
cases Scribner relies on are not in conflict with the Court of Appeals
decision, because they are inapplicable to his case. Scribner’s petition for
review on this ground should be denied.

C. Petitioner’s Personal Restraint Petition Was Properly

Dismissed Where He Failed To Establish That The Results Of

An MRI Performed Two Business Days After He Was

Sentenced Constitutes “Newly Discovered Evidence” That

Could Not By Due Diligence Have Been Discovered During
The Fifteen Month His Case Was Pending Trial

15



1. Facts pertaining to personal restraint petition

In 2003, Scribner filed for disability benefits claiming he suffered
from memory impairment due to carbon monoxide exposure. Appendices
E, F. The Office of the Insurance Commissioner (OIC) conducted an
investigation into Scribner’s disability claim. This investigation concluded
that Scribner was not impaired in any way, cognitively or otherwise.
Appendix E, p. 4.” Scribner was not charged with a crime in that matter,
but he agreed to terminate his disability benefits. Appendix F, pp. 1-2. The
entire disability claim investigation was provided to Scribner as discovery
in Scribner’s criminal case. Appendix E, p. 4.

On Novernbér 11, 2011, Scribner was charged with False Claim or
Proof and Attempted Theft in the First Degree. CP 1-3.'°

On February 27, 2013, Scribner’s case proceeded to trial. The
parties entered a stipulation that Scribner would not offer evidence
concerning purported cognitive deficits that allegedly resulted from
Scribner’s 2003 carbon monoxide exposure. Appendix F. Scribner entered
the stipulation because he knew that if he claimed he was cognitively
impaired due to carbon monoxide poisoning evidence of the past OIC

investigation concluding he was not impaired could be admitted.

® The page numbers in Appendix E refer to the numbers at the bottom right-hand
comner of the page, not to the sequential order of the pages.

1 A Corrected Information was subsequently filed which changed the insurance
claim number from “Y08882975” to “Y0882975.” CP 24-26.

16



Appendices E, F. This carefully crafted stipulation allowed Scribner to
present testimony regarding the effects of medications he was taking
without risking that the prior OIC investigation documenting his history of
feigned medical impairment would be admitted. Appendix F.

On March 13, 2013, Scribner was convicted of both charges."
CP 1245-46. On April 15, 2013, he filed a Motion For Arrest Of Judgment
(CrR 7.8) and a Motion For A New Trial (CrR 7.5).!? On June 14, 2013,
the trial court denied Scribner’s motions and proceeded to sentence him.

On June 18, 2013, two business days after he was sentenced,
Scribner had magnetic resonance imaging (“MRI”) done on his brain.
On June 12, 2014, he filed a “Motion For Relief From Judgment” arguing
that the MRI was newly discove?ed evidence entitling him to a new trial.
See CrR 7.8(b)(2).14 Pursuant to CrR 7.8(c)(2). Scribner’s motion was

transferred to the Court of Appeals for consideration as a personal restraint

petition. The petition was consolidated with Scribner’s direct appeal.

! Since Scribner’s PRP was consolidated with the direct appeal the State is
citing to the clerk’s papers and trial transcripts designated for the appeal rather than
attaching such documents as exhibits.

12 Scribner raised three issues in his new trial motions. These three issues are
different than what he raised in his personal restraint petition.

' Scribner was sentenced on Friday, June 14, 2013. He received the MRI he
used in his Motion For Relief From Judgment on Tuesday, June 18, 2013.

" CrR 7.5(a)(3) provides: Grounds for New Trial. The court on motion of a
defendant may grant a new trial for any one of the following causes when it affirmatively
appears that a substantial right of the defendant was materially affected: Newly
discovered evidence material for the defendant, which the defendant could not have
discovered with reasonable diligence and produced at the trial.
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2. Scribner’s reference to Orndorff v. Commonwealth, an
opinion from the Virginia Supreme Court which holds
no authority in Washington State, does not meet the
criteria for review set forth in RAP 13.4(b)

Scribner misapprehends the Court of Appeals opinion dismissing
his personal restraint petition. He states the court dismissed his petition
because it found he could have discovered evidence of memory
impairment if he’d exercised due diligence. Scribner omits the court’s key
conclusion that he made a strategic decision not to introduce evidence of
alleged impairment in order to keep out highly damaging evidence that he
has a history of faking impairment. Slip Op. at 15. In light of this obvious
strategic decision, the Court of Appeals rejected as inconsistent Scribner’s
claim that the alleged evidence of memory impairment he “discovered”
two days after he was sentenced could not have been “discovered” during
the fifteen months his case was pending trial. Slip Op. at 15-16.

Scribner is not entitled to further review because the facts belie his
claim that evidence of cognitive impairment could not have been
discovered before trial by the exercise of due diligence. Scribner first
complained of memory problems in 2002. Appendix G, par. 10. These
complaints continued intermittently for the next eleven years. Appendix

G. Scribner was charged with these crimes on November 11, 2011.

CP 103. His case proceeded to trial on February 27, 2013. He had fifteen
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months between the charging date and trial to explore an impaired
memory defense. Scribner could have obtained an MRI at any time during
those fifteen months. Instead, he chose to proceed to trial with a carefully
crafted stipulation designed to keep out damaging evidence that he has a
history of misrepresenting his medical condition for profit.

Scribner’s petition was dismissed because evidence that is readily
obtainable but not pursued prior to or during trial does | not entitle a
petitioner to a new trial. See In re the Personal Restraint of Copland, 176
Wn. App. 432, 451, 309 P.3d 626 (2013) (post trial expert opinion that
petitioner did not fire the gun that killed the victim does not constitute
“newly discovered evidence” because opinion was based on facts
available at trial). This is especially true when a petitioner chooses to not
pursue ascertainable evidence in favor of a different trial strategy. See,
State v. Barry, 25 Wn. App. 751, 76v0, 611 P.2d 1262 (1980)(“Where the
allegedly newly discovered evidence was known to the defense and
obtainable by it before or during trial and the defense trial strategy was not
to utilize such known or obtainable evidence during the trial, the decision
by the defense to change its strategy after an unfavorable verdict does not
render the evidence ‘newly discovered.””)

Scribner claims that notwithstanding the Court of Appeals’ sound

application of Washington law, this Court should accept his petition so it
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can review Orndorff v. Commonwealth, 271 Va. 486, 628 S.E.2d 344
(2006). Scribner claims that Orndorff requires courts to apply the “due
diligence” standard for newly discovered evidence to medical providers.
Scribner’s claim that Orndorff entitles him to review is without merit.
Scribner failed to obtain an MRI before trial because he made a strategic
decision not to pursue an impaired memory defense, not because of any
alleged failure on the part of any medical professional. More importantly,
Scribner makes no attempt to explain how an opinion issued by a Virginia
court entitles him to review under RAP 13.4(b). Because his petition on
this ground does not meet any of criteria for review, it should be rejected.
V. CONCLUSION

The State asks this Court to deny the petition for review.

RESPECTFULLY SUBMITTED this ﬁf day of November,
2015.

ROBERT W. FERGUSON
Attorney General of Washington

, <
by T
MELANIE TRATNIK, WSBA #25576
Assistant Attorney General

Attorney for Respondent
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Respondent, No. 32576-8-1li
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UNPUBLISHED OPINION

KEITH R. SCRIBNER,

Appeliant.

In re Personal Restraint Petition of;

KEITH R. SCRIBNER,

e Nt il vl Nt Nkt sl it Skl it it itV Vst ot “muet’

Petitioner.

BROWN, J. — Keith Scribner appeals his convictions for (1) false claim or proof
and (2) attempted first degree theft related to his filing an excessive insurance claim for
his mother's damaged awning. He contends ineffective assistance of counsel and
instructional error are revérsible errors. In his consolidated personal restraint petition
(PRP), Mr. Scribner alleges newly discovered e'Qidence shows his me&ical condition
caused him to be unable to recall events with specificity, warranting a vnev'v trial. We |

reject his contentions and decide his PRP lacks merit. Accordingly, we deny Mr.
Scribner's PRP and affirm.
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FACTS

The substantive facts supporting Mr. Scripner's convictions are not challenged

| for insufficiency. Generaliy, the evidencé showed in 2008 Mr. Scribner arranged to |

purchase Scoﬁ Starkey’s home (his next door neighbor) for his mother, Marilyn

Warsinske. After a Jandary 2009 snow storm damaged her deck awning, Ms.

Warsinske, at Mr. Scribner's urging, reported the loss to Liberty Mutual Insurance, In

August 2009, Mr. Scribner submitted a $203,000 insurance claim for loss, representing

~ the awning as ‘having covered the entire deck and fno_re than twice the size of the pre-
loss awning.

Critical to the outcome, on January 11, 2010 Mr, Scribner gave insurance
adjusters Trevor Evans and Ben Steele building plans depicting a 320 square foot
awning. He did not disclose the plans had been made four mdnths before the loss to
replace the existing smaller, and much less expénsive awning that existéd and was later
damaged. Later, Mr. Scribner submitted $195,586 and $213,815 bids, apparently |
based on the plans. | o

Next in importance, in Februéry 2010 while looking for bhotographs. Mr. Evans
asked Mr. Scribner if any appraisal had been done for the home purchase. Mr. Scribner

 denied any existed, although he had indeed arranged for and received an appraisal.
“Mr. Steele later discovered an aerial photo in March 2010 showing the smaller awning.
Then; special investigator Traci Johnson located Mr. Starkey for photographs and the

insurance company located the denied a'ppraisal done in Mr. Scribner’s presence. : In
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October 2010, Liberty Northwest denied the claim based on its ﬂnding Mr. Scribner had.
-misrepreéented thve awni'ng size. - |
Tﬁe State charged Mr. Scribner with submitting a false claim 6r proof to an
insurance company and attempted first degree theft. The information épeciﬁed Mr.
Scribher' commiitted eaéh of the two charged crimes during the period of time “from July
31, 2008 to October 13, 2010.” Clerk's Papers (CP) at 1-2. The charging period was
from the date fhe insured made the ciaim (July 31, 2009) to the date Liberty Northwest
denied the claim (October 13, 2010). |
During trial, Ms. Johnson testified about her interview with Ms, Warsinke. Ms.
Warsinke answered some of Ms, Johnson’s questions, but she refused to answer
others. When the prosecutor asked Ms, Johnson about this, Mr. Scribner’s counssl
unsuccessfully objected on hearsay grounds. On the néxt day of trial, the prosecutor
asked Mr. Steele about an e-mail exchange that he had with Ms. Johnson about Ms.
Warsinke's interview. Via e-mall, Ms. Johnson told Mr. Steele, “Yesterday did not go
well. She hardly answered ény questions. It was really a waste of time.” 'Report of
Proceedings (RP) at 811. Mr. Steele replied, "[D]id she really not know anything .
was she evading?” RP at 811. Ms. Johnson responded, “[E]vading, definitely." RP at
812. Defense counsel did not object to the reading of this e-mail. The e-mail was
édmitted as a defense exhibit because it also contained a statement from Ms. Johnson

to Mr. Steele, informing him she chose not to show Ms, Warsinske photographs the
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insurance company obtained shéwing the prior awning. Mr. Steelé responded, "Keep
them guessing.” RP at 781, | | |

The'pfoéecutor asked Mf. Steele the purpose of Liberty Northwest denying Ms.
Warsinke's claim. He answered, without objection, “It was denied on four counts:
really”, Late reporting, lack of cboperation. concealment or misrepresentation, and lack
of coverage.” RP ét 731. To clarify, the prosecutor asked, without objection, “[Y]ou had
just testified be.fore that the coverage was denied for lack of coverage, late reporting, -
lack of cooperation and concealment oi fraud, cbrrect?” RP at 735. Mr. Steele
responded, “Correct.” RP at 736.

At the conclusion of testimony, defense counsel requested a jury unanimity
instruction for éach count pUr’s_uant to State v. Petrich, 101 Wn.2d 566, 572, 683 P.2d
173 (1984). In support, defense counsel argued two different acts could form the basis |
of false claims or proof and attempted first degree theft: Mr. Scribne_r's
misrepresentation to Mr. Evans and Mr. Steele on .Jan‘uary 11, 2010 regarding the size
~ ofthe prior awning and Mr. Scribner's statement to Mr. Evans in FeBruary 2010 denying
the existence of the appraisal. The State objected. Th'e court instructed the pa&ies to
craft a Petrich instruction, but when they could not agree on the ianguage, the court
modified the to convict instructions by changing the charging period of July 31, 2009
thrbt)gh October 1'3._ 2010 to specify the single date of January 11, 2010.

Defense counsel then objected to his own proposed instn.iction, instruction 15

(the to convict instruction on the underlying crime of first degree theft instead of
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‘ attempted first degree theft). This instruction contained the broader language of “July
31, 2008 to and including October 13, 2010" to convict Mr. Scribner of first degree théft.
" CP at 140. The court aliowed the_ instruction because the “substantial step can be
‘pinpointed at the [January 11, 2010] meeting, but your theft, the underlying crime, still
has that range of dates that allows the state to argue this deception througﬁ these
events.” RP at 1134-35. Instruction 8 (to convict on false claims or proof) and
instruction 12 (to conviét on attempted first degfee theft) both limit the oécurrencé date
to January 11, 2010. |

The jufy found Mr. Scribner guilty as charged. He appealed and filed a PRP tﬁat
| this court consolidated with his appeal. |
 ANALYSIS
A. Ineffective Assistance of Counsel
The issue is whether Mr. Scribner was denied effective assistance of counsel

based on instructional. and evidentiary error. Many of Mr. Scribner's allegations are
raised for the first time on appeal, Generally, we do not review instructional error
allegations that were not presented to the trial court unlgss the alleged error involves a
manifest error affecting a constitutional right. State v. Scoft, 110 Wn.2d 682, 684, 757
P.2d 492 (1988). Ineffective assistance of counsel is a manifest error af'fecfing a
consﬁtutional right and so we must réview Mr. Scribner's blaiﬁ even if it is raised for the

first time on appeal. State v. Brown, 159 Wn. App. 1, 17, 248 P.3d 518 (2010) (citing

RAP 2.5).
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The right to counsel includes the right to effective assistance of counsel.
‘Strickland v. Washihgton, 466 U.S. 668, 686, 104 S. Ct, 2052, 80 L. Ed. 2d 674 (1984).
In order to prevail c;n an ineffectiveness claim, the deféndant must prove (1) counsel's
performance was deficient and (2) the défendant was prejudiced by the deficient
performance. Id. at 687. The deficient performance and prejudice sﬁowings are
| ‘conjunctive. and this court may resolve an ineffective assistance claim against a
- defendant failing to make the necessary showing on either. Staté v. Kyllo, 166 Wn.2d
856, 862, 215 P.3d 177 (2009).
In deciding whether counsel's performance was'deﬁéient, we strongly presume
counsel prb_vided proper, professional assistance and “will not find deficient
| representation if counsel's actions were tied to a legitimate strategic or tactical
rationale.” State v. Saunders, 120 Wn, App. 800, 819, 86 P.3d 232 (2004) (citing Stats
v. Lord, 117 Wn.2d 829, 883, 822 P.2d 117 (1.991)). |
First, Mr'; Scribner contends his defense counsel was deficlent in proposing
instruction 15 relating to first degree theft when the State did not charge him with first
degree theft. Generally, review of such contention “is precluded under the invited error
doctrine,” howe\)er. “where the error is the result of ineffective assistance_of counsel,
review is not precluded.” In re Haghighi, 178 Wn.2d 435, 446-47, 309 F;.3d 459 (2013).
The State concedgs defense counsel's offering of a to-convict jury instruction on an
uncharged crime may amount to deficient performance, but argues such error was not

prejudicial.
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| The error of offering an uncharged .means as a basis fer eonviction is prejudicial
only if it is possible the jury might have convicted the defendeﬁt under the uncharged
alternative, State v. Doogan, 82 Wn. App. 185, 189-190, 917 P.2d 155 (1996). Here,
the jury did not.oonViet Mr. Scribner of first degree theft. Rather, the guilty verdict forms

explicitly show the jury found him guilty of false claim or proof and attempted first

' degree theft. While Mr. Scribner argues the jury may have been confused what offense |

the State charged him witﬁ, the record shows it was mentioned repeatedly during trial
what were the exact charges. “One can always speculate about fanciful ways that an
error might have affected the final verdict” Stats v. Corlstine, 177 Wn.2d 370, 396, 300
P.3d 400 (2013) (Gonzalez, J., dissenting). But here, no reasonable poséibility exists
the jury convi_cted Mr. Scribner of an uneharged crime; thus, Mr. Scribner cannot show
prejudice. Without this prong of an ineffective assistance of counsel claim, Mr.
Scribner's claim falls. See Strickland, 466 U.S. at 687 (in order to prevail on an
ineffectiveness claim, the defendant must show deficient performance and prejudice).

| Mr, Scripne_r alternafively argues instruction 15 denied him his constitutional
rights to ]ur;y unanimity and due process because it did net have the same specificity of |
dates as the ofher instructions. As discussed, the invited error doctrine generally
preciudes challenging a jury instruction prbposed by the appellant. However, defense |

counsel proposed the instruction, then unsuccessfully challenged the instruction

‘because it would implicate jury unanimity. In such cases, our Supreme Court has held,

“‘we fecognized an exception to [the] general doctrine of invited error . . . . ‘[t]he fact that
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[the petitioner] proposed .the ... instructionvis no bar to his challenge to it, for he
also proposed a curative instruction that was not given and,. thus, did not invite the error
‘that he complains of now,” State v, Vander Houwen, 163 Wn.2d 25. 37, 177 P.3d 83
'(2008) (quoting State v. Studd, 137 Wn.2d 533, 552, 973 P.2d 1049 (1999)).

In Washington, a jury may'convict a criminal defendant only if the members of
the jury unanimously conciude that the defendant committed the criminal act with which
he or she was charged. Petrich, 101 Wn.2d at 569, A defendant's right to a unénirﬁous
verdict is rooted in the Sixth Amendrﬁent to the United States Constitution and in article
|, section 22 of the Washington Constitution.' State v. Kitchen, 110 Wn.éd 403, 409, 756
P.2d 105 (1988). Where the evidence indicates that more than one diStiﬁct criminal act
has beeh éommlttéd but the defendant is charged with solely one count of criminal
conduct, the jury must be unanimous as to which act or incident constitutes thelcharged
crime. State v. Noltie, 116 Wn.2d 831, 842-43, 809 P.2d 190 (1991); Petrich, 101
Whn.2d at '572. The “jury must be unanimous as to which act or incident constitutes a
particular charged count of criminal conduct.” State v. Borsheim, 140 Wn App. 35?,
365, ﬂ65 P.3d 417 (2007). |

The detgmiinaﬂon of whether a unanimity instruction was required turns on
whether the 4pros'ecution constituted a “‘multiple ads case.” State v. Bobenhouse, 166
Wn.2d 881, 892, 214 P.3d 907 (2009) (emphasis omitted). A multiple acts prosecution
occurs when “several acts are alleged and any one of them could constitute the crime

charged." Kitchen, 110 Wn.2d at 411. For example, the prosecution for a single co.unt
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of rape based on evidence of multiple, separate acts, “each of which is cabable of
satisfying the material facts required to prove” the charged crimé_, constitutes a multiplé
acts case. Bobenhouse, 166 Wn.2d at 894, see also Kitchen; 110 Wn.2d at 405-06,
'411. Thus, in multiple acts cases, either (1) the State must elect a specific act oﬁ which
it will rely for conviction or (2) the trial couﬁ must instruct the jury that it must | '
unanimously agree that a specific criminal act has been proved beyond a reasonable
doubt. Bobenhouse, 166 Wn.2d at 893; Noltie, 116 Wn.2d at 843; Petrich, 101 Wn.2d
at 572. The failure of the State to elect a specific act or the trial court's failure to is;ue a
unanimity instruction in a multiple acts case “is‘ constitutional error. ‘The error stems
from the posslbﬂity that some jurors may héve relied on one act or incident and some
Uﬁrors a different act], resulting In a lack of unanimity on all of the elements necessary
for a valid conviction.” Bobenhouse, 166 Wn.2d at 893 (atteration in original) (quc.>ting
Kitchen, 110 Wn.2d at 411).

We réview the failure to give a hultiple acts unanimity instruction for
constitutional h'amiless error. Bobenhouse, 166 Wn.2d at 893, Such an erroris not
harmless unless “a rational trier of fact coUld find that each incident was proved beyond
.a reasonéble doubt™ State v. Camarillo, 115 Wn.2d 60, 85, 794 P.2d 850 (1990)
(quoting State v. Gitchel, 41 Wn. App. 820, 823, 706 P.2d 1091 (1985)).

Here, an éiecﬁon of a specific act exists. The instructions as a Vyhole informed
the jury that in order to find Mr. Scribner guilty of false claims or proof and attempted -

ﬁrsf degfee theft, it had to conclude Mr. Scribner misrepresented the size of the awning
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| to Mr. Evans and Mr. Steele on January 11, 2010. This was clearly specified in the to

convict instructions on these offenses (8 and 12). Instruction 15 did not conflict with
instructions 8 or 12; rather, it was superﬂuous. The jury did not ask any questions, and
when polled all agreed that the verdict forms represented their individual and
unanimous verdicts. The remaining ]ury instructlons and the correspondmg verdict
forms comblne to'show instruction 15 did not lmpact Instructnons 8 and 12

Moreover, any unanimity problem was harmless error. Substantial evidence

established Mr. Scribner knowingly made a material misrepresentation when he told
Liberty Northwest the awning destroyed was a large elaborate awning costing hundreds

“of thousands of dollars to adequately replace. Mr. Starkey, the prior homeowner,
testified the awning was hand-built by him at a cost of approximately $300 and that it
covered less than half the deck. The photographic exhlbits, éppraisal, and testimony
established the prior awning did not cover the entire deck. A rational juror considering
this evidence could solely conclude Mr. Scribner lied. Mr. Scribner lived next door to
the awning for several years and visited his mother's home often. Mr. Scnbner
discovered the awning had collapsed in January 2009, Given all, we conclude Mr
Scribner was not prejudiced by any perceived deﬁciency when his counsel proposed a
superfluous jury instruction. The jury instructions properly limited the jury to convict for
each crime. Instruction 15 was unnecessary, but harmless and, therefore, not a

manifest constitutional error.

10
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- Second, Mr. Scribner contends his counsel was ineffectNe by failing to object to
testimony showing Ms. Warsinske was e\)asiye and that Mr, Séribner engaged in fraud.
Mr. Scribner raises these arguments for the first tihe oh appeal in the context of his
ineffective assisténce of counsel argument, rather than in the context of a properly
preserved challenge ;o the trial court's discretionary evidentiary fu!ing. Thus, Mr..
- Scribner must show_not only that his counsel's pérformancé was deficient but also that
this deficient performance prejudiced the trial's outcome. Strickland, 466 U.S. at 686.
Mr. Scribner fails to establish resulting prejudice. |

“Generally, no witness may offef testimony in the form of an opinion regarding
the guilt or veracity of the defendant; such testimony is unfairly prejudicial to the
defendant because it invad[es] the exclusive province of the [jury].” State v. King, 167
- Wn.2d 324, 331, 219 P.3d 642 (2009) (internal quotation marks omitted) (alterations in
original) (quoting Stafe v. Demery, 144 Wn.2d 753, 759, 30 P.3d 1278 (2001)).
Admitting impermissible opinioﬁ testimony regarding the defendant's guilt may be
reversible error because it violates a defendant’s constitutional right to a jury trial,
including the independent determination of the facts by the jury. Demery, 144 Wn.2d at
759. Thus, witnesses Imay not offer opinions on the defendant's guilt, either directly or
by inference. King, 167 Wn;2d at 331 fciting State v. Black, 108 Wn.2d 336, 348, 745
P.2d 12 (1 987)). Whether testimony is an impermissiblé opinion on guilt or a |
permissible opinion embracing an “ultimate issue” will generally de.pen_d on the specific

case circumstances, including the type of witness involved, the _speciﬁc nature of the

11
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téstimony, the nature of the charges, the type of defense, and the other evidence before
the trier of fact. City of Seattle v. Heatley, 70 Wn. App. 573, 579, 854 P.2d 658 (1993).

Testimony not directly commenting as to personai belief of the defendant's guilt
or the veracity 6f a witness is helpful to the jury, and testimony based on inferences
from the evidence is not improper opinion testimony. State v. Blake, 172 Wn. App. 515,
528, 298 P.3d 769 (2012), review denied, 177 Wn.2d 1010 (2013). “The fact that an
opinion encombassing ultimate factual issues supports the conclusién that the
defendant is gdilty doés' not make the testimdny an improper opinion on guilt.” 'Heatley,
70 Wn. App. at 579. And constitutional error, if any, is harmless i the State establishes
beyond a reasonable doubt that any reasonable jury would have reached the same
result absent the error. See State v. Quaale, 182 Wn.2d 151, 218, 340 P.3d 213 (2014)
(discussing coﬁstitutional harmless error as applied to improper opinions on guilt).

Mr. Scribner argues his counsel provided ineffective ass;stance when he falled to
object to a statement by Ms. Johnson to Mr. Steele via e- man that Ms. Warsinske was
“evading.” RP at 812. Assuming the word “evading” is a comment on witness veracity,
the statement was made in an emall introduced by the defense because the email
contained a statement from Ms. Johnson to Mr. Steele informing .him' she chosé not to
show Ms, Warsins.ke the photographs obtained showing a smaller awning. Mr. Steele
responded, ”Keep them guessmg RP at 781. Defense counsel chose to introduce this
e-mail chain to show the insurance company was bemg deceptive. Thisis a tactlcal

decision on behalf of defense counsel. We “will not find deficient representation if

12
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. counsel's actions were tied to a legitimate strategic or tactical rationale.” Saunders, 120
Wn. App. at 818, Thus, Mr. Scribher fails to establish ineffective assistance. AMor‘eover,
any error outside the context of an inéffective assistance of counsel claim would be
héﬁnless under Quaale; 182 Wn.2d at 21 8 ‘The overwhelming evidence offered by the
State showing Mr. Scribner filed a false claim for a deck cover that did not previously
exist would not have been undermined by a sustained objection to the e-mail.
Next, Mr. Scribner complains his counsel was ineffecﬁve for failing to object to
Mr. Steele's testimony that Liberty Northwest denied his claim based on fraud. He
unpersuasively argues this was inadmissible opinion testimony as to his guilt. Mr.
Steele's testimony régarding why the claim was denied was part of the.chronology of
‘events that assisted the jury in understanding the case. The jury heard testimony
throughout the trial regarding Mr. Scribner’s actions and the jury was advised In opening
“statements the State charged Mr. Scribner with filing a false claim and attempted theft.
Officers often éimilarly testify in criminal trials about why they arrested a defendant.
Even assum-ing.the statement was inadmissible and defense counsel was deficient for
hot objecting, Mr. Scribner cannot establish prejudice. The State's overwhelming
evidende'showgd Mr. Scribner filed a false cléim for a nonexistent deck cover, and the
court would nbf have 5ustained an objection fo Mr. Steele's consistent testimony. Given .
all, we conclude Mr. Scribner fails to show manifest constitutionél error based on -

ineffective assistance of counsel, and while his trial was not perfect, it was fair.

13
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C. PRP
Mr. Scribner, in his PRP, argues newly discovered evidence shoWs he lacked the
mental capacity to remember the deck cover size before filing the insurance claim,
Under RAP 16.4(a), a petitioner may obtain relief by filing a PRP demonstrating
the petitioner is under a restramt“ and the restraint is unlawful. A petitioner is under a
“restraint” if the petitioner has limited freedom because of Ia court decision in a civil or.
criminal proceeding, is confined, is subject to imminent confinement, or is under some
other disability resulting from a judgment or sentence in a criminal case. RAP 16.4(b).
“Restraint” includes the dontinuing effects of an already-served unlawful confinement.
In.re Pers. Restraint of Richardson, 1.00 Wn.2d 669, 670, 675 P.2d 209 (1983). 4
| _ | Initially, we note the sentencing court ordered '240 hours of commuriity service,
15 days of home arrest, and $7,200 in legal financial obligations, all completed. Mr.
Scrlbner fails to explain how he is currently under restraint, Nevertheless, we assume
he considers himself under the catchall “some other disability resulting from a judgment
or sentence in a'criminal case” to establish restraint. RAP i6.4(d). |
To obtain PRP relief Mr. Scribner must show either constitutional error resulting
in actual and substantial prejudice or nonconstitutional error resulting in a complete
miscarriage of justice. Inre Per;. Restraint of Cook, 114 Wn.2d 802, 810-13, 792 P.2d

506 (1990).! Additionally. Mr. Scribner must support his error claims with a statement of

1 Mr. Scriber argues he should not be held to the complete miscarriage of justice
standard because he is requesting relief based on newly discovered evidence. :
(Petmoner's Reply Br. at 13 n.2) Solely constitutional issues are reviewed under the

14
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facts on which his claim of unlawful restraint is based and the evidence available to
support his factual allegations; he cannot rely solely on conclusory allegations. RAP

16.7(a)(2); In re Pers. Restraint of Williams, 111 Wn.2d 353, 365, 759 P.2d 436 (1988);

see also Cook, 114 Wn.2d at 813-14,

Mr. Scribner requests relief based on a magnetic resonance irhaging (MRI)
ben‘ormed after he was _sentenced. He argues the MRI shows braiﬁ damage affecting

his ability to recall facts about the prior awning and the appraisal. Mr. Scribner chose at

trial to not introduce evidence he was mentally impaired. He made this decision to

prevent the State from presenting evidence that in a prior disability claim based on
carbon monoxide brain damage, the State found Mr. Scribner not impaired.

To obtain PRP relief based on a claim of newly discovered evidence under RAP

16.4(C)(3), the peﬁtioner must show the new evidence (1) will probably change the

result of the trial, (2) was discovered since the trial, (3) could not have begn discovered
before trial by the exercise of due diligence, (4) is material, and (5) is not merely
cumulative or impeaching. In re Pers. Restraint of Lord, 123 Wn .2d 298, 319-20, 868

P.2d 835 (1994). When one factor is absent, we need not consider whether the other

. factors are present. State v. Macon, 128 Wn.2d 784. 803-04, 911 P.2d 1004 (1996).

While several of the above factors would be difficult for Mr. Scribrier to establish,
the third factor is particularly problematic. Mr. Scribner consciously chose not to raise

an impairment defense. To now inconsistently claim he's found impairment evidence

actual and substantial prejudice standard. In re Brett, 142 Wn.2d 868, 874, 16 P.3d 601
(2001).

15
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and it ‘could not be discovered before trial lacks persuasiveness. ‘Moreover, this
argufnenl. like some of his other arguments, implicates_the invited error doctrine.
Without a s‘howing of this factor, we need not discuss this contention further. Macon,
128 Wn.2d at 803-04. o

Because Mr. Scribner cannot show relief Is warranted based on newly
discovered evldence he cannot show that the exclusion of this evidence amounted to a
complete mlscarnage of justice. Given all, Mr. Scnbner fails to show he is unlawfully
restrained. Thus, his PRP should be denied.

Affirmed, PRP denied. |

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it wil be filed for public record pursuant to RCW

Brown, A.C.J. : i "é ,

2.06.040.

| CONCUR:

(nwf&r\ﬁ."\ - gw*i \

Lawrence-Berrey, J.

16
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_ Fearing, J. — (concurrcncc) Keith Scribner complains his counsel was ineffective

for failing to object to Bcn Steele’s testimony that Liberty Northwest dcmcd h1s claim
| based on fraud. He argues that Steele’s remark was inadmissible opinivon testimony as to
his guilt. I agree with thp majoﬁty that Steele’s testimony constituted factual, rather than,
‘opinion testimony. Steele stated the ground on which the insurance company rejected
‘payment rather than providing his view as to-whether Keith Scribner commif’;cd fraud or
was guilty of a crime.

I write separatcly because Ben Steele’s testimony that Liberty Northwest denied
the claim based on ﬁ'aud should have been objected to by Keith Scribncr’:; counsel and
should have been excluded by the trial court on tﬁe ground of relevance. ER:401, 402.
The insurance company’s reason for denying Scribner’s claim did not render Scribner’s
guilt for filing a false claim or attempting a theft more probabl_c than not, I concur in the
affirmation of the guilty verdict because the failure to 6bject to the testimony did not
prejudice Keith Scribner. Scribner fails to show ineﬁ‘cct;lile assistance of counsel or a
manifest constitutional error. |

ICONCUR:

1

Fearing, J. G« r
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: 'SUPERIOR COURT OF WASHINGTON-FOR SPOKANE ClOUNTY

STATE OF WASHINGTON, _
~ Plaintiff, CAUSE NO. 2011-1-03474-8
s, ' - |
KEITH R. SCRIBNER, , VERDICT FORM FOR COUNTI
Defendant.
We, the jury, find the defendant __ ~ ~ (Not Guilty or Guilty)

of the crime of FALSE CLAIMS OR PROOF as charged in Court .

PRESIDING JUROR
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- SUPERIOR GOURT OF WASHINGTON FOR SPOKANE COUNTY

STATE OF WASHINGTON,

Plaintiff, | CAUSE NO. 2011-1-03474-8
‘ vs. ‘
KEITH R. SCRIBNER, ' _ VERDICT FORM FOR COUNT Il
: y,
Defendant. .
We, the jury, find the defendant (Not Guilty or

Guilty) of the crime of ATTEMPTED THEFT IN THE FIRST DEGREE as charged in

Count Il

PRESIDING JUROR
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. wnen peog:le hear "depos:.tlon,

S . MR OP_ESKOVICH

. Judge

"-f"'they were under oath at’ the tme ST
MS TRA”‘NIK That s not a problem R
THE COUR’I- Let me re.mlnd you All rlght 5

I guess not. R

'w.'whlle we re acco—ap.L:LshJ.ng t.hat the other st:.oular.lo

; _f& order 1ooks rlke 1t deals w:Lth d_,sabllz.._y and that

.Ts that fhe full extent oF the agreement’f' L

MS.. TRATNIK: Yes, Your Honor. I tmnk t.hat, -

‘ a_'Ll th.e witnesses or- r.any of ttem are go:.ng to- need
some refreshlng of memorj.. ThJ.s is-an old case I
. was just go ng to ca11 them tramscrlpts rather than

K depos:.tlons not grve aL_v sort of mdlcatlon. ; I th_nk

.f.sult, but s1mply that you were p*evlously 1nter71ewed

:_".:I don t care if you call l_h_m “deps.".

I t.'hlnk we can work 1t out

I j‘LlSt wanted to make sure.

'under oath and we miy be cross—examunng w1tnesses a:nd

"Wlth Ms Tratnlk I‘L ask you 1: you would approach
and execute you.r sa.gnat:ure.

MS 'I‘RA'I"\IIK- Oh, I thought had s:.gned that..

o

THE COURT ‘xou d:Ld s:.gn the other one Zmcl

'i.'carbon monox:Lde exposure I won ' t go 1nto all the ‘

:detaz.ls ,.h,ere I do see both of yaur srgnatures,:.,' e

S

Counse* ' are y01.. 1n agre.,ment w1\_h regard to

they may th:.nk of a- ::~ E

We have tesr_lmoza:y SR




10

13

| g
15
e
g
18 |
19
20
"
B2

25

Eéb.mazy'j_z?, 5013 °

than_ st:.pulatlon and order’f*

12 |

MS TB.M‘NIK., Your Honor, anq I ve slgned 1t,

but I do want to make a br:Le:. record It Was the type.,'

' of Stlpuiatlon where we!' re both try]_ng to balam:e what""'. S
EV;Ldence will and won t come in wrthout opernng the RREEI
'd°5F'~- We e cap‘tured 1t as best we: could :Ln the

wrltten stlgulatlon, but I don t th_‘n.nk lt s perl.e,ct

so I wanted to let the Court know what we’ re try:.ng toj

do here
In 2003 M_r Scrlbrter wae al]_egedly e:gposed to'. :

carbon monox;x.de a::ad thls caused Varlous cognit.lve

- e

def:.c:x.encies such as memory problems, tl:u_nge o:E ‘l'_b_'LS

- nata.re

The Ofﬁice of the Insurance Comm:.ssmner d_'Ld

an m\restlgatlon abou.. wbether or not he was, :Ln fact
cognltlvely 1mpaa.red and there s a whole case on th}.s
. that I've turned OVer +o Mr OreSkOVlCh, th.ch I A
bel:.eve is eva.dence that he was not unpaired J_n any

,~maxmer-

However, he 1s on’ mealcatwn as a result of.

that 'and 1f he were to t:est:u:y, the defense wents the
jury to }cnow, hey, . th_‘LS. person testlfylng is tak:Lng e
' -Imed_lcatn.on and you k:aow 1f he seems a lltx_le out of
'-'z.t or whatever, t.hat's wb.y And~I thlnk- :'Ltv 's.'.' | -

] necessary they do that qulte fra.nkly




indicates that at the time he.u_sed '

k 'misrepr“esentatidns' g it’_s the S‘tate'-s bosi‘tion he Fea

.'todra:w

'today That :.nference 15 gomg to be llnger:\_ng out

' What Iwant to avoid lS anything that.

made mlsrepreee itations to tl“e msurarce coma.ny
":'durlnc th;Ls perlod of tn.me 08/ 09 =- thau that W‘S a

i result o;. thls cognltlve unpalrmem.

So the defense has agreed to s:mely ask D:Ld

: -you take med:.cat orr vesterday ‘or this morning? What "
- are. they and how m_ght they affect you as you testlfy
today'? And I j-ust wan- to be sure that 1t Lg 1eft at

L that s

If there was anythmg about Well I have f:h:Ls‘,;j L

ji J.mpalrm_nt A started ;Ln 7(103 we would be maklng a o e
-;f=motion tebrmg .'.in, as t-he door be:.ng o‘per’red th.:LS-
5 ":prw or :mvestlgat:\.on showmg ‘-hat he wasn' e lmpalred‘ el

- So 1t s a f:Lne l:\.ne, and: that's the 1,1ne we’re tryn.ng

1he dcfense has agreed they re; not gmng to T e

-‘j”argue that he was J.Inpalred :Ln 'GB and +Q9, but I t‘unk-“ R

-'_11: s go:Lng to be testl.fJ_Ed that: he s an. medlcatmn - ;_'

do want to keep .J.t narrcrwly contamed.-
TH_E COUR-T- Thank you Mr. Oreskov:Lch’? '

MR OP.ESI"OV’CH I'agree, J*udge., The on;ly_ s

thﬁre. a.nd there 5 nothl g I can do about tInat but I )




- :_pébru‘m._z?, .2013. -

R, [rTrp—
. T —— PR

. Adoesn't open the door,

-than tha"t and ou_r agreement 1s if- I dta bhat that

real 1SSue and k4 th;w.nk tre {uty has. a rlg‘ht to: know :'.

"1t- 1f ur, "l‘cr;t.bner takesL the wz,tness sta.nd and he 1,s

under the influence of some medlcatlons, I may, but

I'm not t:ellmg you that I nec:essarlly w1ll ask hJ.m

y abm.t that,._ And I 1ntend to llm:Lt it at thai: to, xvou
‘know D:.d you take sOmeth.:Lng before you testlfled'>

- "What is :.t'? How does :.t af’fect yoa’? Is ,'.Ll_ affecting

you"- J-\nd leave 1t.." And I m:nof golng a.ny farther '

TI-L‘E; COURT,.' That f:hat doesn)t”

MS TRAL[NIK Does not and T agree w:.t'h i:hat

THE CouRE: ALl rlght.. Very well,  And's ST
o '_Ms Tratnlk I don t Want to keep PESter:Lng Vou ‘You ‘ AR
da,d 51gn the orde:r: part but you dldn L-. Slgn the | : REEETE
) :Stlpulatmn part S° I m glad you re helplng to

. -'.:'present thls. _.: s

MS TRATNIK "fhére' s'a ¥1b.t “of ‘pébeﬁofk IR

: fly:.ng around Thank you, YOUI Honor T

workingozx,Your 'Honp_;z:i:. It s not :inal:.zed. _My o R

’I‘I—IE COURT And I encoura,ge you,, IC‘,ounsell.;r to PR
keep talklng’ a.bout thls- If there are other areas of

N stlpulation, please free L " R Y

Mr " Greskomch" ‘

MR QRESKQV;?CH ’I‘herers orxe. mare we re
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SUPER]OR GOURT STATE OF WASH!NGTON courmf OF SPOKANE'--':_;_'

’_ STATE OF WASHINGTON

No 11 103474—8

ST P S I ' STIPULATION FORORDER
NS INLIMINERE DISABlLl'lY

. Plalntn‘t
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Canima
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.{_'regardlng

' COME NOW the partles the State Of Washmgton represented by Melan1e"-'?'A;"};'.?_'"”:'-: =
f. Tratnlk and the Defendant, KEITH R SCRIBNER by’ and fhrough ms unders;gned: S

counset and do hereby moves the Court to enter an Agreed Order ln lelne" f

1 Defendant was exposed to extended oontact wrth Carbon Monoxrde and';v -

;claxmed in 2003 thai he suﬁered frorn cogmtrve deﬁcrfs Lhat {nterfered wrth hrs abmfy:_‘ »
: ":to per‘orm hls oooupatronal tasks He made a. clalm for dlsabhty and was awarded T
'.'f'fdrsabmty beneﬁts The |njury and claimed dxsablhty eccurred dunng the penod at;f'" T
. |ssue in thlS case Defendant has been previoualy lnvestrgated by the Ofﬁce. of the ."
insurance Commrssroner under Jnvestlgatrve repmt number 07—0008 ansmg f-mm a_ji :

. "dxsablhty clatm A|though ;nves’ngated the defendant was not oharged wrth any”' B

ey

jz'cnmes and the mvesttgatlon was closed The detendant masntalns that hrs injunes‘ 1 Lo R

S'HPULATED ORDERFOR:  ~ = - EITER,MEM.AHON LAMBERSON
“MOTION IN L}MINERE. DISABIUTY 4% . ¢ CLARY & ORESKOVICH, P.C. i

et o STE'WESTRIVERSIDE AVENUE, SUTEZWS.  ~ . .» °
! . - : . . . SPOKNJEWAS}MGTQ‘WZD{ ;53917179100 .
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and resulting cognitive deficits are p'er‘mah'ent but t'e'rrninated-his disapil,ity beheﬁte g

claim.

2. ‘[‘he defendant has' been prescnbed and regularly takes the followmg .

: medlcatlons ansmg out ot his 2003 m,tury Cltalopram 20mg, Gabapentm 400mg,"~

. U

Hydrocodone Zolprdem 10mg, and Oxyoontm 20mg

3 lt is antlclpated that Defendant may test;fy ln thls case and rt xs expected" . o

that he w‘ll be taklng hlS prescnbed medicatxons dunng the tnal

mjury and cognmve deﬂcrts lncludlng but ndt hmrted to any e\ndence of the:"" W

dxsabmty fraud lnvestlgatton under report number 07—000& E ?. -.-'f- .

N

5 The partles agree that the nature and extent of the Defendants )
prescnbed medlcatlon and Jts effect upon hlm whlle testn‘ymg LS admlssrble dunng o
tnal and that the mtroductlon of thls evndence onty WIll not open the door for the SRR

mtroductron of the dlsabrhty lnvestlgatlon lf necessary, the partles may prepare the.,: .

appropnate Jury lnstructlons regardmg thls ISSUe o

DATED thxs'?? day of February, 2013 SR
ETTER, _McMAHON LA‘MBERSON
CLARY -ORE: \/[Ct S
: CARLJ OR V)CH WSBA 12779
COURTNEY GARCEA, WSBA41734 '
Attorneys for Def Scnbner
- STIPULATED ORDERFOR - -« . .. :.:ETI'ERMQSLAHON LAmERson

618 WEST-RIVERSIDE AVENUE /SURE 210°

MOTION IN LIMINE RE: DlSABJL{TY 2 Lo C,LARY &ORESKO’VICH‘,PC :
: ' ‘SPOKANE, WASHINGTON $9203 {8} 747-9100, .. -

The partles agree that they wﬂl not offer ewdence concernmg hrs 2003__’»_ - e




By

OFFICE OF THE ATTORNEY GENERAL

MELANIE TRATNIK WSBA 25576
Assustant Attomey General

STiPULATED ORDER FOR -
MOTLON lN LIVIINE RE: DISABILITY 3.

P
b3

- CLARY 4 ORESKOVICH, P.C,

618WES'I'RNchAVB~IUE SURE210 -

| EI'TER 'MEMAHON, LAMBERSON" o

?omawmmmomvzm 159917479100 ERE
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; ;'By ot

. ‘Jn:' Afs’uga’uon

ORDER'

IT fs HEREBY ORDERED based upon stlpulat;on

o '1.. | . All ewdenoe of the defendams 2003 i lnjury and resultlng cogmtrve def‘ cxt" e

“‘and prior dfsablhty mves‘ugatnon is excluded

. ;‘ 2_." Ewdence of medicathcms that may affect Defendant wh Ie testlfymg shall o

be admlﬁed and wﬂl not open ‘the door for the admissﬂ)lhty of the prlor dlsabllrty_"j I

:..;...DONE lN OPEN COURT thls ,2 day of Februaryq 201& o

A'Jomtly Sﬁpulatedto
-,,and PreSented by Coea T

A MAHON LAMBERSON

ARLJ ORI-_‘-‘SKOVICH WSBA 12779
COURTNEYA GARCEA; WSBA 41734
Attomeys for Def Scnbner :

OFHCEDFTHEATTORNEY GENERAL o

A - -~
. MELANIE TRATNIK, WSBA 25576
Assistant A’ctomey Genera[

STIPULATED ORDER FOR R EI'IE&MLMAHON"LAMBERSON'_ C

. 618.WEST RIVERSIDE AVENUE , SUTE 210
svowe. wnsmnctomma 1508) 747-9100,

MOTION IN, LIMLNE RE. D{SAB[LITY A T - CLARY & ORESKOVICH, P.C. -




Appendix G



o

IN THE SU'PERIOR COURT OF THE STATE Or WASH]N GTON
IN AND FOR TI-IE COUNTY O"‘ SPOKANE '

-

LT STATE OFWASH_INGTON 7 R CT R
e B e sl [ - . NOG11:1-03474-8 L orc e T

P s e n mm s = e L
TormTRRen g e e

o

Defendant. b '.':.'i."' f’: S

DECLARATION OF HAL BAILEY

DR. HAL BA]LEY hcreby declams undcr pcnalty of pegm'yunder 1he laws of the State of ~ L

' Washmgton, that thc followmg is tme and con'ect to the best of hlS knowle&ge and behcf'

- 1 _.Iam oVer tbc a,,e of 18 and competent to be 2 wmaess to the matters staied hcrem I

L "'fmake thls declzraton 011 P‘=’~'S‘3’nal kabdge and b gOOd fmth
. l 19 ; : L 21 am Kmth Scnbncr's PﬂmﬁIY °af° Physmmn‘ |

N 20 % lmakethls declaranonasasupplementtoth: declamtxonlmgnﬁdml'une 2013

,‘ 21 N 4 Ihave bee:n asked. specxﬁca]ly to comment onthe resuhs and s1gmﬁcance of an MRI -

5 -7-2 Ibaiwas 0b1mncd onJlmc 18 2013 ThISMRI occurred after my pnor dcclaratton, o
s '151gncdonJunel3 2013 ) B .. | A AR

-';i-iff, 2 SThe 2013 MRIwas obta_ned due 1o Mr Scnbner SContmumD modsraxely Severe o ._ 3

' .'sleep apnea the onset of winch occmredm approxxmately 2009 butwhlchmlune T PRI
) .. Bugbee Law Office, PS. - © -
’ o = - 1312N.Monroe - - .77
) Spokene, WA99201 -~ -
" . Phone(509)327-7277 . .. .
"o Fex(509)327-T768




4 Es .-’:'?'house was bemgremodeled. Banncr ﬁ:el mstalled severalepen faCed ﬁrepla"es ﬂm | .

o carbon monomde poxsomng He reported expenenc',mg mtermxttent eplsodes of

- ) of 7013 secmed to causmg new orworsemng symptoms, mcludmg cogmtve declme o

short term mcmory loss and wbrsmmg penpheral nauropaﬂ:y

e T

e 6. FDr companson purposes, 1t should be notedthat I ordered an mma.l MRI in Februar}, ,., o

L '2003 The 200: MR.Iwas obtamed as aresult ofthe onset OfMI Scnbncr s
o penpheral neuropathy A outslde nenrologist recommended 1tto estabhsh a. baselme ':;"'.

o of Mr. Scu'bncr 5 condmon relcvant tQ the trealmcnt of Symptoms ﬂ:at resulted ﬁ'om o

P Ah1s carbon monomde e@osmemNm

A Ihe 2003 MRI also fonned part ofthe bas1s of my oplmon thai Mz Scnbner shffeied

-_-_-"adlsabihtythataﬁ"ectedhls abﬂﬂyﬁope:formiheresponsfbﬂxt:ss ofjob whxgh 9

.....

S Imderstand Was utlhzed to support hls 2003 apphcahon fo: dlsalbﬂﬁy beneﬁts
To ﬁluyunmd the sxgmﬁcancc of thc dxﬂ’ermces ebserved in ﬂ:e 2013 M’RI as
: { :';:compared to thc 2003 MRI 1t IS necessary'to undetstand the progressmn of Mr e
U Scnbner s vanous diagnosxs mchld.mg the 2009 reahmtlon tha’t he mrﬂ’ered from
:’;.f ; “..sleep apnea. | i | |
FRa As was set outmmy pnor declarahon, Mr Scn'bner suffcred a s;gnlﬁcant exposm'em.' i

' hIS home to carbonmonomde m2001 The exposure occzmedwhen Mr Scnbncr s

- '_ :1""wae not appropnately vented., releasmg carbon monox1de mto tbc dweﬂ.mg whsrc
B I , Mr Scnbncr and hlS fa:mly resy:lcd. A lawsmt was ms’agated agamst Banncr fucl, T
-, :.-whlchwasulumately setﬂed. e . 8

10 On August 14 2002 Mr Scu’bne.rﬁ:streported symptoms to methat I relaied to

shortness of breath and severe chest pam. It was apparent that he v%as E%u’ Ps.-
: D - : : 1312 N, Monioe~
" Spakene; WA99201°
Phone (5093277277
- Fax (509)327-7768 .~

R . RO . LN S e T e et T . . Lo
R . s e PR R - K R SO




e

[¥%)

e ’

," L pam That I related to the carbon monpmde exposm'e

-'1'5'-';F'r'czm 20032&@?2669#@ wScnbnerfor ,a‘va‘r’iét's; of symproms related fo ki

e '16 In March2009 Ius symptcims were worsemn,, andexpandmo Hereported a bummg L

B and other sensatmns 1o hls hands and &et

 oating and be mP‘md e’spcnencmg reg:ﬁm dlarrhea. Addznonal]y, he reportedthat SR

hlS short—term Loemory: had been comprormsed since the exposure to carbon .. . SRR

. monox:de I referred th to & pﬂmonologwt for carbon monomde p01sonmg I am AR

- aware that he a]so saw a specxahst at the Mayo Chmc in Detrcut, Mlchlgan. e

' 1. InNovember 2002, I saer Scnbner mmy ofﬁc& Hewas stdl expf.=,;71encm1> ch&st ' ' o

"_12 As Weprogressed mio 2003 the symptoms reported byMr. Scnbner contmued to R R

.'expand, promptmg the ﬁrst MRI in F ebruary Ofﬂlﬂi year_ N .

exposure to ca:’oOnmonox:de These symptoms mcluded mmbness to h:s hands feet _'

pam o h13 hands and feet, and memory Ioss

|- 1::- ':.':‘ 14 The symptoms a:Efectmghls hands and feEt were amphﬁed ai mght and any othcr tJme " X e

he would be oﬁ' h1s feet. For those reasons, over apenod of yeers Mr Saﬁnerlhas

hadtomeh:s feetatmgbitofa]l asleep

: . 15 Dunn,_. ThlS uﬁieframe I prescribed vanous medlcanOns te address the symptoms

descnbed above, mcludmg utzatm,: doses of Anumptyime,whmh then édvaneed to

Lynca and Gabapermm. We also mtroduced si:ong pam medlcauons o keep him

sensatlontohls face, hps and eyehds,m addmonto expenenmngmczeases m‘chepam

BugbeeanOﬁice,l’.S- o
' 1312 N. Mogroe -
Spokane, WA95201".: -
‘Phone (509j337-7277
Fax (509}327-—7768 :

LE and face tnglmgm his hands (from hJs Wnsts down) and feet (from ankle down) e g

L .
o et et s oot o 8 A b etbdmt e Lm e




formally;dla,gnoscd w1th sleep apnea. L

,' 23 On Mamh 12, ?010 a spht—mghf polysomnography was conducted Thxs mcluded a - e

ha]f mght of tcshng thle Mr Scn‘bner ubhzed a CPAP machme and a halfmght




WlthOlIt the machm'e “CPAP"’ O contnuous pos1ﬁve aeray pressure 1s a

o mechamcal treatment that uses mﬂd air pressure to keep thc aerays Open. N :

KR

'. : 24 The resqus of the March 12, 20 10, sleep lab showed s1gmﬁcant lmprovemcnt of MI

Scnbner s blood oxygcn 1eVels ' ;{}‘_. : _,.' o

30 S1gmﬁcant progesm of thc m_]unes to Mr Smbner s bram 1s appa:ent When the )

2013 MRI is comparcd to the 2003 MRI. Fu'st, thc radmloglst no‘l:cd, “non-spec:_ﬁc L

whlte-matter lemons” — They are: further descnbed as “mxcrovascular 1schcm1c -




changes or “lesmns TWO such les1ons were observed mthe 2003 MRI but seven "'}_’. :

L _ were observed in 2013 These leswns canbe related to the 2001 carbon monoxzde

» exposure. In_]u:nes relaied to carbon monox1de poxsonmg are slow and mmdmus It

| " would be expected that We Would see contmmng changes over a mgmﬁcant penod of

31 The seco,nd observanon 1s ddferenf, but perhaps more mgmﬁcant. It 1s apparenf thai'

loss durmg that nmeﬁame

34 Hypoxxa 1s a known cause of atrophy of the mamm.ﬂ.lary bod1es Wh]le hypox1a can. :

e Ee v U

be caused botb by carban mono:udc exposure and by Slecp apnea., 1 Caﬂ Say based On b-». ‘j o : ,. .

the relevant cuclnnstances and hxsfory of th:s pauent rhzt the 2001 exposure to carbon

B m0n0x1de is hkely the 1m11a1 tngger to thc detenorahon of Mr Scnbner s leﬂ:

- mammllarybody




' 35 Atthe séiné ﬁme the lov'v' oxyéén léveI§ aséobiaied Wlﬂl his Slée;i apneawould EAVe’ ' S _

. ._':36 bec reducuonmthe s12e of Ius left mammx]lary body 18 an mSlle“S mjury, meamng

contmumg over tlme

'-'{,37 Pnor 0 Juue of 2013 its prescnce was lmlcnown and could nof have been dfswvmd: f'

exocptby waY of anaddmonalMlRl, andpnor to June2013 thcre WS I 10 known o )

. ~exacezbatedtbc detenora:tmn of the mamm:.ﬂary body There isno questwn thai M:r_ | T
Sm‘bncr’smemory is more 1mpau'ed asa result of havmg mcurrcd the schnd i ] t ) i | E

4 n-om thc consequenoes of his sleep apnea, be.gnnm,, in approxnnately 20(}9

that 1t deVeloped graduaﬂy Qver a penod of n.me, h'kely begmmng in 2001 and

L

'_-' medlcal reason m obtam an MMOnaI MRI.

Bugbee Lav;v Qffice, P.S, .
1312 N. Monroe - .
. Spokane, WA99201 .~ . .
Phone (509)327-7277 oL
Fax (309)327-7768 o




OFFICE RECEPTIONIST, CLERK

To: Logo, Daisy (ATG)
Subject: RE: State v. Scribner-C#92388-4

Received 11-10-15

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Logo, Daisy (ATG) [mailto:DaisyJ@ATG.WA.GOV]

Sent: Tuesday, November 10, 2015 12:57 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>
Subject: State v. Scribner-C#92388-4

Attached for filing for the case referenced above, please find the following documents:

1} Answer to Petition for Review with Appendices
2) Declaration of Service

On behalf of:

MELANIE TRATNIK

WSBA# 25576, OID #91093
Assistant Attorney General
800 5- Avenue, Suite 2000
Seattle, WA 98104

(206) 464-6430
MelanieT@atg.wa.gov

Thank you,

Qutyy Logo

Legal Assistant

AGQ | CRJ Division

800 Fifth Avenue, Suite 2000

Seattle, WA 98104

Ph: 206-464-6286 | Fax: 206-587-5088
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message; any dissemination, distribution or copying of this e-mail is strictly prohibited.
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